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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JAMES LUTCHER NEGLEY,

Plaintiff,

v.

Civil Action No. 03-2126 (GK)

FEDERAL BUREAU OF
INVESTIGATION,

Defendant.
MEMORANDUM ORDER

Unfortunately, this case, like so many FOIA cases, has had a long history oflitigation. It is
now in its tenth year. All substantive issues have been resolved, and the question before the Court
at this time is the Plaintiffs MotionforanAwardofAttorneys' Fees and Costs [Dkt. No. 92]. While
the Plaintiff succeeded on many of his substantive requests for information, and by virtue of this
litigation "has provided extremely significant and useful information for ordinary citizens, as well
as journalists and academics, seeking to find out 'what their government is up to.' U.S. Dep't. of
Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 772-73 (1989)," [Dkt. No. 128,
pp. 6-7], his attempts to calculate attorneys' fees and provide supporting data have not been nearly
as successful. As of the time of the original Motion filed October 8, 2009, his total requests for fees
and costs have varied from the highest figure of $233,401.30 to the lowest figure, which was
presented in Court on May 28, 2013, of $198,462.79. In order to simplify matters, the Court will
address, item by item, each of Plaintiffs requests and determine what the appropriate amount should
be.
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1.

Plaintiffhas agreed to omit from his original request for fees the amount of$17,069

in pre-litigation fees.
2.

As of the Status Conference on May 28,2013, Plaintiff is asking for $175,765.50 in

attorneys' fees for all of the substantive, non-fee petition, work done on this case. This figure was
arrived at by basing the calculation on the Laffey Matrix, which is widely used in our jurisdiction.
The FBI asks that that figure be reduced by between 20 and 40 percent because of the difficulties
with the Plaintiffs billing records. There were indeed significant problems with trying to understand
the billing records originally submitted by Plaintiff. They were not organized either chronologically
or by timekeeper. As of the Status Conference, Plaintiff had finally submitted billing records,
through September 30, 2009, that were organized chronologically and by timekeeper.
However, there are still problems with Plaintiffs practice of redacting a great deal of
information. While Plaintiff claims that all of the redacted information represents privileged
attorney-client material, not only is the Court unable to verify that assertion, but, more importantly,
it is extremely difficult to understand the billing entries because of the many redactions. The
Government has correctly pointed out that "the redacted entries do not permit the Defendant and the
Court to discover whether the various entries in the revised billing records were performed for this
litigation or whether the time expended reflects the exercise of billing judgment." Def.'s Resp. at

3.
Plaintiffs lead counsel argues that most of the redacted material was included in the billings
of Sol Wisenberg, who did relatively little work on the case once the Complaint was actually filed.
In looking over Plaintiffs Exhibits A, B, and C, submitted along with the October 31,2011, filing
[Dkt. No. 13 3], the Court concludes that Plaintiffs description is not completely accurate. Looking
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at Exhibits B and C reveals that many redactions were used, thus making it difficult for either the
Defendant or the Court to assess what hours were actually and reasonably expended on this
litigation. This is particularly true in light of Plaintiffs admission that counsel was also working on
unrelated matters during the same period of time.
While it is definitely appropriate to impose a percentage reduction on Plaintiffs request for
fees because of substantial difficulties in examining his evidence, the Court believes that a 30
percent reduction is unfairly high given the quality, doggedness, and persistence of Plaintiffs
counsel, and the value to the public of the information obtained. Consequently, the Plaintiff shall
have his request of$175,165.50 reduced 20 percent to the amount of$140,612.40.
3.

Plaintiffhas requested the amount of$13, 718.80 in attorneys' fees for the preparation

ofhis Motion for Attorneys' Fees, which includes a reduction of20 percent from the original amount
requested of$18,006.50, and an elimination oftime spent on settlement discussions. The amount
of $13,718.80 represents approximately five and one half working days, which is not an
unreasonable period oftime to prepare a fee petition covering the duration of this case. Therefore,
Plaintiff shall be awarded the $13,718.80 he now requests for preparation of his Motion for Fees and
Costs.
4.

As to the costs for videotaping several FBI witnesses and for expedited transcripts

of certain other depositions, Plaintiff requests $7,312.39, after having voluntarily reduced his original
request by $7,4 7 5.19. After listening to counsel during the Status Conference, the Court rules that
Plaintiff is entitled to the full amount ofthe $7,312.39 he requests. As to the videotaping, the FBI
told Plaintiff that these witnesses would not be available for trial, and in a conference call with all
parties, the Court approved the videotaping in order to avert any further problems should the
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testimony need to be taken in open court. As to the expedited transcripts, Plaintiff informed the
Court that there was a period of only about two weeks between the taking of some depositions.
Counsel needed the transcripts of the earlier depositions in order to prepare for the later depositions. 1
· 5.

During this long tortuous process, Plaintiffhas voluntarily reduced his original fee

request several different time. He withdrew his request for pre-litigation fees as already noted. He
agreed to use the Laffey Matrix, which he did not use in his original submission for attorneys' fees.
He also reduced his request for attorneys' fees, using the Laffey Matrix, by $30,000 to account for
the difficulties with the billing records. He also removed the hours spent on settlement discussions
from his request for fees. The Court has taken all these reductions into consideration.
6.

Plaintiffhas requested the Court to reconsider the Court's earlier denial ofhis request

for $6,500 in fees for the time period of December 5, 2009, through December 12, 2009, and now
seeks only $4,800 for this time period. The Court declines to reconsider its earlier ruling.
In conclusion, Plaintiff is awarded $140,612.40 for his attorney fees, $8,978.49 for costs, and
$13,718.80 for preparation ofhis Motion for fees, amounting to $163,309.69.
IT IS SO ORDERED.

May29, 2013

Copies via ECF to all counsel of record

The Court is certainly not pleased with the Government's misrepresentations about
these two items.
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