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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION
James Lutcher Negley,
Plaintiff,

§
§
§
§
§
§
§

vs.
Federal Bureau of Investigation,
Defendant.

Civil Action No. SA-12-CV-00362-OLG

DEFENDANT’S MOTION FOR PROTECTIVE ORDER
TO THE HONORABLE ORLANDO GARCIA, U.S. DISTRICT JUDGE:
NOW COMES the Federal Bureau of Investigation, Defendant herein, by and through the
United States Attorney for the Western District of Texas, and respectfully submits this Motion for
Protective Order, pursuant to Rule 26(c) of the Federal Rules of Civil Procedure. Defendant
would show the Court the following:
Procedural Background
1. On August 10, 2012, Plaintiff served Defendant with his First Requests for
Admissions and Requests for Production (Exhibit 1 attached). Pursuant to Fed. R. Civ. P. 5(d),
Defendant’s responses and objections to this discovery are due September 12, 2012. Because
Plaintiff misapprehends the limited purpose for which discovery may be authorized in a FOIA
case, the FBI seeks a protective order from the Court.
2. This FOIA lawsuit arises out of one contact Plaintiff had with the FBI 17 years ago.
As a result of Plaintiff’s urgent request for a copy of the Unabomber’s Manifesto in September of
1995, personnel at the California State University Chico library contacted the FBI.

The

Sacramento Field Office of the FBI interviewed Plaintiff, conducted a brief investigation, cleared
Mr. Negley of any involvement with the Unabomber, and closed its investigation. Plaintiff was
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not satisfied with this result, however, and has embarked on a quixotic effort to obtain all
information about him in FBI records.
3. The present FOIA lawsuit is Plaintiff’s third, seeking documents from the FBI
pertaining to investigations of him or his business. See also No. A-01-CA-57-JN, James Lutcher
Negley v. U.S. Department of Justice and Federal Bureau of Investigation (W.D. Tex. 2001)
(“Negley I”), and No. 1:03-cv-2126-GK, Negley v. Federal Bureau of Investigation (D.D.C.
2003) (“Negley II”). 1
4.

The specific FOIA request at issue in this case is broad and all-encompassing,

unlimited by either date, location, or subject matter:
Pursuant to the Freedom of Information Act, … we request that you provide a copy
of all records in the possession of the Federal Bureau of Investigation relating,
in any way, to James Lutcher Negley … This request includes all records related
to any permutation of James Lutcher Negley’s name, as well as his business –
Davis, Joseph & Negley …
(Exhibit 2 attached, emphasis added).
Argument
5. Under Fed. R. Civ. P. 26(c)(1)(A), Defendant seeks a protective order from the Court
“forbidding the … discovery” requested by Plaintiff, for the following reasons:
a.

As a general rule in FOIA cases, discovery is strictly limited. See, e.g., Lane

v. Dep’t of Interior, 523 F.3d 1128, 1134 (9th Cir. 2008) (“While ordinarily the discovery process
grants each party access to evidence, in FOIA and Privacy Act cases, discovery is limited because
the underlying case revolves around the propriety of revealing certain documents.”); Wheeler v.
CIA, 271 F. Supp.2d 132, 139 (D.D.C. 2003) (cited in Defendant’s pending Motion to Extend
Dispositive Motion Deadline) (docket no. 17); Katzman v. Freeh, 926 F. Supp. 316, 319
(W.D.N.Y. 1996) (“[D]iscovery in a FOIA action is extremely limited...”). The reason for this
1

The underlying FOIA request at issue here is broader than the two previous FOIA requests litigated by
Mr. Negley. Thus, this lawsuit it not barred by the principles of res judicata or collateral estoppel.
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prudential limitation is that in the vast majority of FOIA cases, the Court determines on motions
for summary judgment what documents are subject to production. See, e.g., Cooper Cameron
Corp. v. U.S. Dep’t of Labor Occupational Serv. & Health Admin., 280 F.3d 539, 543 (5th Cir.
2002) (“Summary judgment resolves most FOIA cases.”) (cited in Defendant’s Unopposed
Motion to Extend Dispositive Motion Deadline).
b. Plaintiff’s requests for production are completely redundant of his FOIA
request. Since the subject FOIA request seeks all documents in the FBI’s possession “relating in
any way” to Mr. Negley, it necessarily encompasses all of Plaintiff’s requests for production, #1
through #20. Compare Plaintiff’s Requests for Production #1-20 (Exhibit 1 attached) to June 15,
2009 FOIA Request Letter (Exhibit 2 attached). Accordingly, to require Defendant to respond to
Plaintiff’s requests for production would partially grant Plaintiff the relief he seeks in this lawsuit –
the production of all documents in the FBI’s possession which relate in any way to Mr. Negley or
his business.

Other courts have ruled that the discovery process cannot be used in this fashion in

a FOIA suit to circumvent and displace the Court’s process of reviewing allegedly privileged
documents and ruling on cross motions for summary judgment. E.g. Tax Analysts v. IRS, 410
F.3d 715, 722 (D.C. Cir. 2005) (denying requested discovery, reasoning that “[Appellant’s]
demand for further inquiry into the substance of the documents would, if granted, turn FOIA on its
head, awarding Appellant in discovery the very remedy for which it seeks to prevail in the suit.
The courts must not grant FOIA plaintiffs discovery that would be ‘tantamount to granting the
final relief sought.’”) (citation omitted); Local 3, Int’l Board of Elec. Workers v. NLRB, 845 F.2d
1177, 1179 (2d Cir. 1988) (same); Schiller v. INS, 205 F. Supp. 2d 648, 654 (W.D. Tex. 2002)
(refusing to permit discovery that sought “information … for which [plaintiffs] filed the FOIA
request”).

3

Case 5:12-cv-00362-OLG Document 19

Filed 09/12/12 Page 4 of 10

Plaintiff has placed himself in a dilemma regarding his discovery requests. To the extent
the subject discovery is encompassed by his underlying FOIA request, the requests are redundant
and must be disallowed pursuant to the authority cited above. To the extent any of the requests
for production are not encompassed by the FOIA request, they should also be disallowed because
it would be improper to allow a FOIA plaintiff to expand the scope of his FOIA request in
subsequent litigation.
c. Granting Plaintiff discovery would also circumvent the orderly process of
rolling document production and submission of a summary judgment motion, which the FBI has
requested in this case.

See Defendant’s Unopposed Motion to Extend Dispositive Motion

Deadline (docket no. 17).

Although Plaintiff has not fully endorsed the rationale behind

Defendant’s Motion (see docket no. 18), he has not opposed an extension of the dispositive motion
deadline to April 20, 2013. Rather than allowing the FBI the time it needs to review, redact,
produce, and identify exemptions with respect to approximately 5,300 pages of documents,
Plaintiff through his discovery would like to short-circuit this process and require Defendant to
immediately answer and potentially produce a sub-set of documents already encompassed by his
original FOIA request. See United States Dep’t of Justice, Guide to the Freedom of Information
Act, n. 323 (2009 edition) (citing Farese v. U.S. Dep’t of Justice, No. 86-5528, slip op. at 6 (D.C.
Cir. Aug. 12, 1987) (affirming denial of discovery filed prior to affidavits, because the discovery
“sought to short-circuit the agencies’ review of the voluminous amount of documentation
requested.”)
d. Plaintiff’s discovery requests represent an unsupported fishing expedition,
which should not be condoned by the Court. The FBI submits that this discovery is unnecessary,
and a waste of Defendant’s resources as well as the Court’s. The Court also should not indulge
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Plaintiff’s unfounded suspicions that the FBI broke into his residence, stole his property, and
conducted additional investigations of him since September, 1995. See, e.g., Plaintiff’s Request
for Admission Nos. 3-19 (Exhibit 1). 2 Defendant has repeatedly asked Plaintiff’s counsel to
identify the good-faith, factual basis supporting this discovery, but no factual basis has been
supplied. See Letters of June 13, 2012 and September 4, 2012, from Robert Shaw-Meadow to John
F. Carroll (Exhibit 3 attached). Without an articulated factual basis, the Court should not require
the FBI – in addition to the burden already placed upon it to respond to Plaintiff’s underlying
FOIA request – to survey current and retired agents over the last 17 years to determine if any
additional surveillance or investigation was conducted relating to Mr. Negley. See Flowers v.
IRS, 307 F. Supp. 2d 60, 67 (D.D.C. 2004) (“While an agency’s affidavits are presumed to be in
good faith, a plaintiff can rebut this presumption with evidence of bad faith. … But such evidence
cannot be comprised of ‘purely speculative claims about the existence and discoverability of other
documents.’”) (citation omitted).
e. Plaintiff is not entitled to general discovery regarding whether or not the FBI
has conducted investigations or surveillance upon him since September, 1995. This is the theory
behind almost all of the subject discovery. The simple issue to be resolved in this case is whether
the FBI has documents in its possession which must be released to Plaintiff, or whether a FOIA
exemption prohibits the partial or full release of responsive documents. How the FBI may have
originally generated any responsive documents – and whether it conducted zero, one, or multiple
investigations of Plaintiff -- is not a discoverable issue in a FOIA case. See, e.g., Flowers v. IRS,
307 F. Supp. 2d 60, 72 (D.D.C. 2004) (FOIA did not authorize Plaintiff to seek discovery
2

Mr. Negley apparently has a penchant for conspiracy theories. See Request for Admission No. 11:
“Admit or Deny that since September 20, 1995, one or more agents of the Federal Bureau of Investigation,
or others acting on behalf of the [FBI] have seized or removed one or more items of personal property,
including a rare book: Retired Dallas Police Chief Jesse Curry’s ‘Limited Collectors Edition’ of ‘His
Personal JFK Assassination File,’ from 3905 Laguna Vista Cove, Austin, Texas 78746.”
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regarding agency’s rationale for conducting tax audit: “because the defendant has demonstrated
that its searches were reasonably calculated to uncover responsive documents, and because the
court cannot expand FOIA discovery to suit the plaintiff’s investigatory objectives, the court
grants the defendant’s motion for summary judgment and denies the plaintiff’s motion for
discovery with regard to the plaintiff’s [FOIA] request.”); Williams v. FBI, No. 90-2299, 1991
WL 163757, at *3 (D.D.C. Aug. 6, 1991) (“An agency’s rationale for undertaking an investigation
of the Plaintiff is not the proper subject of FOIA discovery requests.”). To the extent Plaintiff
concedes that he is not entitled to discovery regarding the Agency’s rationale for its investigation
of him, discovery regarding whether other investigations occurred is premature, as argued below.
f. At best, Plaintiff’s discovery requests are premature. To the extent that any
discovery is authorized in a FOIA case, it should only occur after the federal government agency
has an opportunity to make its case to the Court regarding the applicability of FOIA exemptions.
See, e.g., Miscavige v. IRS, 2 F. 3d 366, 369 (11th Cir. 1993) (“The plaintiff’s early attempt in
litigation of this kind … to take discovery depositions is inappropriate until the government has
first had a chance to provide the court with the information necessary to make a decision on the
applicable exemptions.”); Taylor v. Babbitt, 673 F. Supp. 2d 20, 23 (D.D.C. 2009) (“[I]n the
exceptional case in which a court permits discovery in a FOIA action, such discovery should only
occur after the government has moved for summary judgment… Even if an agency’s affidavits
regarding its search are deficient, courts generally do not grant discovery, but instead direct the
agency to supplement its affidavits.”) (citations omitted).
Plaintiff has contended that the discovery sought is necessary as a “threshold question …
before Mr. Negley can proceed further in this case … : Are there other documents that exist that
have not been identified by the FBI as potentially subject to disclosure?” Letter of September 10,
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2012 from John F. Carroll to Robert Shaw-Meadow (Exhibit 4 attached).
Respectfully, Plaintiff’s counsel has the cart before the horse. Until the FBI completes its
review of the approximately 5,300 documents in question, we will not know for certain whether or
not there are any other documents in Defendant’s possession which do not relate to the Chico State
Library Unabomber investigation, or to “administrative” documents developed in response to Mr.
Negley’s serial FOIA requests. Moreover, Plaintiff has not explained what he needs to do to
“proceed further in this case” before Defendant files its motion for summary judgment, and how he
would be prejudiced by waiting until that Motion to determine whether any discovery is necessary
or authorized.
6. In an effort to avoid just this sort of discovery dispute, Defendant has already provided
Plaintiff with answers to informal discovery requests, and has identified how its documents are
maintained. See Letters of June 11 and June 19, 2012 (Exhibit 5 attached). Unfortunately, this
voluntary disclosure has not satisfied Plaintiff.
Certificate of Conference
7. As Exhibit 3 demonstrates, pursuant to Fed. R. Civ. P. 26(c)(1) and Local Court Rule
CV-7(i), Defendant has attempted to resolve this discovery dispute without the necessity of court
intervention. Most recently, on September 12, 2012, in response to Plaintiff’s counsel’s letter of
September 10, Defendant suggested that the subject discovery be held in abeyance. (Exhibit 6
attached).

Plaintiff’s counsel responded by e-mail on September 12, that this suggested

resolution was not agreeable to Plaintiff. Since no resolution by the parties has been reached, this
matter is submitted to the Court for decision.
Recovery of Attorney’s Fees Reasonably Incurred
8. Undersigned counsel has been required to expend approximately 12 hours on this
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discovery dispute. Although recovery of attorney’s fees reasonably incurred is authorized under
Fed. R. Civ. P. 26(c)(3), Defendant respectfully requests that in the event this Motion for
Protective Order is granted, that Defendant have until 14 days after final judgment to submit its
request for fees, so that the merits of this case can be reached.
WHEREFORE, PREMISES CONSIDERED, Defendant respectfully requests that this
Motion for Protective Order be GRANTED, and that the Court order that Defendant is not required
to answer any of the subject discovery, and for such other and further relief to which Defendant
may be justly entitled.
DATED: September 12, 2012

Respectfully submitted,
ROBERT PITMAN,
United States Attorney
By:

AGENCY COUNSEL:
Jeannette Wise
Office of the General Counsel
Federal Bureau of Investigation
935 Pennsylvania Ave., N.W.
Room PA-400
Washington, D.C. 20535

/s/ Robert Shaw-Meadow
ROBERT SHAW-MEADOW
Assistant United States Attorney
Texas Bar No. 18162475
601 N.W. Loop 410, Suite 600
San Antonio, Texas 78216
Telephone: (210) 384-7355
Facsimile: (210) 384-7312
E-mail: Rob.Shaw-Meadow@usdoj.gov
ATTORNEYS FOR DEFEENDANT

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing Defendant’s Motion for
Protective Order was electronically filed via the Court’s CM/ECF system on this 12th day of
8
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September, 2012, and was served via ECF as follows:
John F. Carroll
Attorney at Law
111 West Olmos Drive
San Antonio, Texas 78212
/s/ Robert Shaw-Meadow
ROBERT SHAW-MEADOW
Assistant United States Attorney
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION
James Lutcher Negley,
Plaintiff,
vs.
Federal Bureau of Investigation,
Defendant.

§
§
§
§
§
§
§

Civil Action No. SA-12-CV-00362-OLG

ORDER
The matter before the Court is Defendant’s Motion for Protective Order (docket no. 19),
filed September 12, 2012.
After reviewing Defendant’s Motion and any responses thereto, the Court is of the opinion
that the Motion should be GRANTED.
Accordingly, IT IS ORDERED that
1.

Defendant is excused from responding to Plaintiff’s discovery propounded on

August 10, 2012;
2.

Should Plaintiff believe that discovery is still necessary after Defendant submits its

Motion for Summary Judgment, he may seek leave of Court to submit discovery narrowly tailored
to the issue of whether Defendant has conducted an adequate search for responsive documents;
3.

Defendant may submit an application for reasonable attorney’s fees incurred in

connection with the filing of its Motion for Protective Order within 14 days of the entry of final
judgment.
SIGNED AND ENTERED this ___ day of September, 2012.
_________________________
HON. ORLANDO GARCIA
U.S. DISTRICT JUDGE

